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Criminality in the Face of Life and Death: Crime and Criminal
Prosecution as a Part of Everyday Life in the Warsaw Ghetto

Judith Vécker

ABSTRACT

This article provides an overview of the criminal prosecution of Jews from the Warsaw
ghetto by German court entities during the Nazi occupation of the General Government.
As the title suggests, a specific focus lies on how the residents of the ghetto were pushed
into a legal gray area by an increasingly dense network of anti-Jewish legal guidelines. As
this article also highlights, however, committing acts that the occupiers had deemed crimi-
nal offenses also sometimes aided Jews in their survival of imprisonment in ghettos.

This article takes a chronological approach: it begins with a discussion of the history of
“Jewish ghettos” from the Middle Ages onwards, leading up to the establishment of ghet-
tos in the General Government throughout the early 1940s. Since the legal sphere is the fo-
cus of this article, it outlines the Nazi definition of a criminal offense in the Warsaw ghetto
will and which social and personal changes the imprisonment in ghettos meant for Jews
during occupation. Even though the Nazi restrictions made several dozen offenses legally
punishable, even by death, committing these criminal offenses could ensure Jews’ surviv-
al, for example, by participating in illegal trade, smuggling, or the forging of identity cards
or money. In this way, criminality became an increasingly frequent part of everyday life
and survival of Jews imprisoned in ghettos.

Through the establishment of so-called German Courts and Special Courts in the dis-
trict capitals of the General Government, the occupiers set up a dense and expansive legal
network through which they were able to prosecute any criminal activity on a seemingly
official basis. In an attempt to make this history more tangible, this article discusses cases
of smuggling, illegal trade, bribery, spreading rumors, and derogatory language as brought
in the German Court and Special Court in Warsaw against Jewish defendants. Even though
the German Criminal Code and a plethora of continuously issued legal decrees were rig-
ously applied in these court proceedings, the verdicts of the German Court and Special
Court in Warsaw were seldom consistent or stringent throughout the years of occupation.
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Introduction

When German forces occupied the Second Polish Republic in September
1939 and established the General Government for the Occupied Polish Terri-
tories (Generalgouvernement fiir die besetzten polnischen Gebiete), one of
the administrative areas that underwent significant changes was the judicial
sphere in which Poles, ethnic Germans, and Jews now lived. The construction
of designated Jewish residential districts (Jiidische Wohnbezirke) was a fur-
ther contribution to the spatial divide between these residential groups that
created a new, unprecedented legal sphere.

The occupiers themselves never referred to the “Jewish ghettos™ as such in
their documentation but instead declared them to be “Restricted Infected Are-
as” (Seuchensperrgebiete), which also led to the first propaganda stereotype
introduced by the Nazi regime about those whom they treated and labeled as
“Jews.” Governor-General Hans Frank utilized this term on the information
bulletins and boards set up on both sides of the ghetto walls in order to “in-
form the inhabitants about the mutual prohibition on the passage of these
walls.”? This very euphemism played into the National Socialist propaganda
stereotype that Jews were carriers and spreaders of epidemics and diseases. In
this way, the regime was able to legitimize their restrictive measures against
the Jewish population in the territories they occupied. The historian Monika
Tokarzewska points out that the term “Jewish residential district” did not re-
fer to the “permanent removal of Jews from the realm of human existence.”
It did rather describe the factual exclusion of the Jewish population as some-
thing “normal and neutral.” Most importantly, though, this term did not do
justice to the living conditions in the ghettos. Such linguistic euphemisms
were another peculiarity of the Third Reich period, as they created a vocabu-
lary that cloaked he events of persecution in bureaucratic official language in
order to belie the destructive character of their regime and legitimize their ac-
tions with seemingly legal language.’

See KLAUS-PETER FRIEDRICH (ed.): Die Verfolgung und Ermordung der européischen
Juden durch das nationalsozialistische Deutschland 1933—-1945. Vol. 9: Polen: Gene-
ralgouvernment, August 1941-1945, Miinchen 2014, p. 129.

MONIKA TOKARZEWSKA: Das Ghetto als Ausnahmezustand, in: OLIVER RUF (ed.): Aus-
nahmezustdnde in Geschichte, Theorie, Medien und literarischer Fiktion, Wiirzburg
2009, pp. 109-124, here p. 113.

3 Ibid., p. 114.

4 Ibid.

MICHAL GRYNBERG: Words to Outlive Us: Eyewitness Accounts from the Warsaw
Ghetto, New York 2002, p. 12. Furthermore, the German linguist and politician Victor
Klemperer published a pioneering study about the newly introduced Nazi vocabulary
and misuse of existing legal terms. In it he studies the language used in Nazi propa-
ganda, how it changed the meaning of the German language and its words in order to
inculcate and indoctrinate the wider population with the ideals and policies of the Na-
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This article first seeks to address what the German occupying forces con-
sidered a criminal offense and which penalties they introduced in order to
prosecute misconduct in the General Government. Deriving from this, it will
further explore which legal guidelines and laws could apply in the Jewish
ghettos in the General Government and why the German occupiers estab-
lished their own justice system and jurisdiction. At the onset of occupation,
they overturned the Polish Supreme Court but permitted the Polish district
and local courts to continue their practice. They prosecuted cases associated
with everyday crimes, as well as any cases pertaining to Polish nationals or
crimes committed against them.® These were primarily offenses such as theft,
physical assault, assault, or unlawful conduct and were tried according to the
Polish Criminal Code from 1932.7

This article thus concentrates on tracing the establishment of German
Courts and Special Courts in the General Government and which criminal of-
fenses they prosecuted throughout the time of occupation. Lastly, the influ-
ence of the German definitions of criminality on the Jewish ghetto communi-
ties will be investigated, as this foreign legal sphere was constantly evolving
and as a result, continually restricted their everyday life, previous traditions,
and customs. These aspects will be investigated through the lens of the thou-
sands of German court files from occupied Warsaw, which survived the war
years.

Through this approach, this article aims to reconsider everyday life through
a legal lens, paying particularly close attention to criminal and social aspects
in Jewish ghettos during the Nazi occupation of the General Government.
Criminal acts committed by ghetto inmates were often decisions of life and
death in these enforced communities—and became an increasing part of their
lives in their quest to survive. Therefore, primary material such as court pro-
ceedings and verdicts can be treated as testimonies of ordinary ghetto inhabit-
ants, whose voices and fates often remain unheard. In closing, a closer look at
the effects and developments of Nazi occupation through the prism of the so-
cial and criminal history of the Jewish population can enable insights into
their everyday life under the German legal system.

tional Socialist regime. VICTOR KLEMPERER: Lingua Tertii Imperii: Notizbuch eines
Philologen, Berlin 1947.

JAN GRABOWSKI: “Jewish Criminality and Jewish Criminals” in the Warsaw Ghetto:
German Courts, Jews and the New German Order in Warsaw, 1939-1942, in: IMKE
HANSEN, KATRIN STEFFEN et al. (eds.): Lebenswelt Ghetto: Alltag und soziales Umfeld
wihrend der nationalsozialistischen Verfolgung, Wiesbaden, 2013, pp. 117-129, here
p. 118.

7 Ibid.
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State of Research on Criminality in Ghettos

In recent years, the field of Holocaust studies has begun to address German
courts and criminality in those territories occupied by German forces. Barbara
Engelking and Jan Grabowski took the first steps in this direction with their
study of the Polish definition of criminal offenses in the Warsaw ghetto.®
Building on their work, this article focuses on the German definitions and
methods of prosecuting criminal offenses, for these topics and their role with-
in the Nazi regime have not been researched to date. The first foundational
monographs on the Warsaw ghetto by Jacek Leociak, Barbara Engelking,
Andrea Low, and Markus Roth deliver new perspectives on life within these
communities and also address the theme of ghetto-internal legal entities.’
Their focus largely lies on the Jewish police, however, rather than on the oc-
cupiers’ court or prison system, which is the focus of the present study.!”
Svenja Bethke’s study of Jewish definitions of crime and criminality in the
ghettos of Warsaw, Wilna, and Litzmannstadt is likewise an important contri-
bution to the field.!! Building on and influenced by Bethke’s approach, a sim-
ilar pattern can be adapted for the study of entire cities and their justice sys-
tem under Nazi occupation. Further, Grabowski has extensively researched
Jewish criminality, as well as the role of the Jewish and Polish police.!? His
approaches and results deserve to be taken into account to delve into further
research avenues. Future research must understand and grasp the examined
spaces as entire cities within which the ghettos are situated but not isolated.
Existing studies of ghettos have neglected this step especially, focusing solely
on the ghetto environment itself without considering the influence and con-
text of occupied cities on the legal sphere inside and outside these Jewish
forced communities.

BARBARA ENGELKING, JAN GRABOWSKI: Zydow tamigcych prawo nalezy karaé $mier-
cig! “Przestepczosé” Zydow w Warszawie 1939-1942 [Jews Who Break the Law Must
Be Punished with Death! “Crime” of Jews in Warsaw 1939-1942], Warszawa 2010.

9  BARBARA ENGELKING, JACEK LEOCIAK: The Warsaw Ghetto: A Guide to the Perished
City, New Haven 2009, and MARKUS ROTH, ANDREA LOW: Das Warschauer Ghetto:
Alltag und Widerstand im Angesicht der Vernichtung, Miinchen 2013.

10 DINA PORAT: The Justice System and Courts of Law in the Ghetto of Lithuania, in:

Holocaust and Genocide Studies 12 (1998), pp. 4965, deals in detail with the estab-

lishment of courts in three Lithuanian ghettos and interprets this as an attempt to estab-

lish the moral standards from the pre-war period.

SVENJA BETHKE: Tanz auf Messers Schneide: Kriminalitdt und Recht in den Ghettos

Warschau, Litzmannstadt und Wilna, Hamburg 2015.

JAN GRABOWSKI: Tropiagc Emanuela Ringelbluma: Udziat polskiej Kriminalpolizei

(Kripo) w “Ostatecznym rozwigzaniu kwestii zydowskiej,” [Participation of the Polish

Kriminalpolizei (Kripo) in the “Final Solution of the Jewish Question”], in: Zaglada

Zydéw 10 (2014), pp. 27-57; JAN GRABOWSKI: The Polish Police: Collaboration in the

Holocaust: Ina Levine Annual Lecture, November 17, 2016, Washington, DC 2017,

https://archive.org/details/bib256980 001 001 (2021-12-13).



Criminality in the Face of Life and Death 7f0 JECES 711202212 205

However, the largest obstacle to studying acts of criminality in the ghetto
environment is dealing with the primary sources, since the majority of docu-
ments pertaining to the Nazi court system in the General Government and its
activities were composed and kept by the perpetrators. This article thus by
necessity explores this topic primarily from the perspective of the occupiers,
largely due to the fact that there are neither testimonies nor diaries available
that report about German court activity or experiences in front of court. This,
unfortunately, also applies to oral history testimonies.

The History of "Jewish Ghettos” and Their Establishment in the General
Government

A first approach to crime and criminality in “Jewish ghettos” can be made by
reconsidering what the occupiers defined as a criminal offense within the new
German legal sphere that was established during the early months of the oc-
cupation. Separate Jewish quarters have existed within cities as early as the
sixteenth century, but, under the Nazi regime in the 1940s, these took on a
distinctively different character and significance. For example, one of the first
separate Jewish living quarters was fenced off in Venice in 1516. It isolated
the city’s Jewish population from the civilian population until 1797.1* “The
term ghetto originally referred to a district or a street in which only Jews re-
sided and was a limited area, separate from the other parts of the city.”!* The
aim of establishing Jewish ghettos was to limit the economic opportunities for
Jews and their contact with Christians.!> At the time, the city of Venice was
experiencing an influx of Jews from Frankfurt and Spain, where, starting in
the late fifteenth century, they were being expelled from their hometowns or
forced to convert to Christianity.!® Given the political and economic instabil-
ity that prevailed in Venice during this period, the Jewish community was
considered a danger and threat because of their thriving businesses and reli-
gious customs. Within their assigned quarter of the city, however, they were
able to live according to their own moral standards and therefore moved to
these areas “mostly out of their own free will.”!” The dissolution of such ghet-
tos on Italian soil only took place with the end of Pope Pius IX’s rule in

RAFAEL D. ARNOLD: Duldung und Diskriminierung—Die Griindung des Ghettos in
Venedig vor 500 Jahren, in: PaRDeS: Zeitschrift der Vereinigung fiir Jiidische Studien
e. V.22 (2016), pp. 209-215, here p. 209.

Ghetto, in: EBERHARD JACKEL, PETER LONGERICH et al. (eds.): Enzyklopédie des Holo-
caust: Die Verfolgung und Ermordung der europiischen Juden, Berlin 1993, pp. 535—
539, here p. 535.

15 Ibid.

Y1TZHAK BAER: A History of the Jews in Christian Spain, vol. 1, Philadelphia 1961,
pp. 148-149.

Ghetto, in: JACKEL/LONGERICH, p. 535.
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Rome. In fact, the ghetto there was the last to be dissolved on European soil
as late as 1970.'% This historic perspective approach to “Jewish ghettos” and
their meaning and past purpose reveals even more so the newly destructive
and racially motivated approach to separate neighborhoods for Jews as creat-
ed by the Nazi regime in those territories they annexed and occupied—and
how these encircled districts created “enforced societies™ in the meantime.
The Schnellbrief circulated by the Chief of the Security Police, Reinhard
Heydrich, on 21 September 1939 can be regarded as the first decree ordering
the creation of Jewish communities in the General Government and the first
instruction from the Nazi regime on how to treat Poland’s Jewry.? Heydrich
ordered three immediate measures: the expulsion of all Jews from the north-
west of the country to the General Government into larger cities, the estab-
lishment of Jewish councils comprised of influential persons within each Jew-
ish community, and the introduction of “measures to ensure German econom-
ic interests.””! The occupiers justified the concentration of the Jewish
population by claiming that Jews had participated in pillages or were the
source of diseases, which could spread throughout entire cities.?? In the sec-
ond half of 1940, the internal administration of the Warsaw district stated that
“in order to combat the various dangerous epidemics, the majority of which
are carried by Jews, the construction of a 2.20 meter high so-called ‘epidemic
wall’ was ordered by the chief of the district’s representative for the city of
Warsaw to close off the epidemic area.”” These “epidemic walls” were
henceforth described as “absolutely necessary,”?* since the occupiers assumed
that the Jewish population constituted a danger to the entire population of the
General Government.?’ In fact, several typhus epidemics did break out in the

18 Ibid.

ANDREAS RUPPERT: Das Warschauer Ghetto und Detmold, in: Rosenland: Zeitschrift

fiir lippische Geschichte 4 (2006), pp. 2—17, here p. 13.

IsAaiAH TRUNK: Judenrat: The Jewish Councils in Eastern Europe, New York 1972,

p- 1.

Polen, in: JACKEL/LONGERICH, pp. 1121-1150, here p. 1134.

22 Ibid.

2 Archiwum Panstwowe w Warszawie (APW) [State Archive in Warsaw], 482: Urzad
Szefa Okregu Warszawskiego [Office of the Warsaw District Chief], 1562: Bericht 11
der inneren Verwaltung im Distrikt Warschau, Halbjahresbericht, p. 6.

24 Tbid., p. 36.

25 High brick walls were primarily built in larger ghettos, such as in Warsaw, Litz-
mannstadt, or Wilna. In smaller ghettos, fences were erected to mark the ghetto bound-
aries, while others did not require any demarcations. Feliks Tych studied the various
forms of the National Socialist ghettos on Polish territory in depth. FELIKS TycH: Ty-
pologia gett utworzonych przez okupantéw niemieckich w Polsce (1939-1944) [Ty-
pology of ghettos created by the German Occupiers in Poland (1939-1944)], in: PA-
WEL SAMUS, WIESLAW PUS (eds.): Fenomen getta todzkiego, £.6dz 2006, pp. 77-89.

20

21



Criminality in the Face of Life and Death 7f0 JECES 711202212 207

Warsaw Ghetto during the years of its existence due to the unsanitary condi-
tions in which its residents were forced to live there.?

After the establishment of the Warsaw ghetto in November 1940, the Ger-
man occupying forces quickly tried to define the types of offenses which
would now be considered a criminal offense according to the German Crimi-
nal Code and were therefore liable to prosecution in the German courts. In the
eyes of the occupiers, it quickly became apparent that the pre-war definitions
of criminal offenses could no longer apply under the living conditions in the
ghettos. The German legal authorities therefore had to rephrase the very defi-
nition of a criminal offense. Throughout the existence of ghettos in the Gen-
eral Government, however, an uncertainty prevailed among the Jewish com-
munities of which behavior was perceived as just and unjust.?” This becomes
apparent both in the records of the German Court and the Special Court as
well as in the situation reports—Lageberichte—written by Nazi officials, in-
cluding Ludwig Fischer, the governor for the district of Warsaw, and Heinz
Auerswald, the commissioner of the Warsaw ghetto, who reported on the de-
velopments within the ghettos, with a specific focus on criminal behavior in-
volving their inhabitants.?®

The Nazi Definition of a Criminal Offense in the Ghetto Space

The construction of ghettos quickly revealed the criminal offenses for which
Jewish inhabitants could be prosecuted on Nazi legal grounds. The most
common and frequent crimes for which Jews were prosecuted included illegal
border crossings, smuggling food or goods of high value into the ghetto, brib-
ery of police officials (especially those stationed along the ghetto borders), il-
legal trade of smuggled goods on the black market, and offenses against the
“peace and quiet™ in the ghetto, such as not observing the curfew or the

26 The first typhus epidemic broke out in the summer of 1941 and lasted until spring

1942. The epidemic reached its peak from October 1941 until January 1942, during
which an average of 6,000 people died of typhus each month. Cf. APW, 482, 1559:
Bericht des Chefs des Distrikts Warschau vom 10. Februar 1941 an die Regierung des
Generalgouvernements fiir den Monat Januar 1941, p. 9.
27 BETHKE, pp. 32-40.
28 WOLFGANG CURILLA: Der Judenmord in Polen und die deutsche Ordnungspolizei
1939-1945, Miinchen 2011, p. 658, as well as: ANDRZEJ WRzYSzcz: Okupacyjne
sagdownictwo niemieckie w Generalnym Gubernatorstwie 1939—1945: Organizacja i
funkcjonowanie [German Occupational Judiciary in the General Government 1939—
1945: Organization and Functioning], Lublin 2008.
Zydowski Instytut Historyczny (ZIH) [Jewish Historical Institute], Warsaw,
46.Ring.11/127: Przewodniczacy RZ w Warszawie A[dam] Czerniakow, Memoriat pt.
[Leader of the Jewish Council A. Czerniakéw, memorandum] “‘Die neuen Aufgaben
der Jidischen Gemeinde in Warschau und die Lage der jiidischen Bevolkerung’
(26.03.19401.),” p. 6.

29
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darkening of windows. In addition, a certain level of hygiene was legally re-
quired in the ghetto, such as signing up for vaccinations, delousing, or clean-
ing apartment blocks and sidewalks.*’

Most of these offenses occurred within and around the ghetto walls and
were punished the most severely since the occupiers wanted to reinforce their
newly defined borders. The district officials interpreted any offense against
these new limits as an expression of the offender’s repudiation of German au-
thority as the occupying force. For the occupiers, the ghetto walls functioned
as spatial dividers between the Jewish, Polish, and ethnic German populations
and therefore needed to be ingrained into the consciousness and awareness of
all groups of society. In this respect, Samuel Gringauz has posited a note-
worthy hypothesis concerning the extent to which a criminal offense against
the German legal sphere can be considered a form of resistance—in the sense
of not acknowledging the new legal order set by the occupiers.’' Many Jews
decided to take off their armband when leaving the ghetto in order to move
more freely on the so-called Aryan side, as it was often only through this vis-
ible feature that the occupants were able to identify a Jew. In the eyes of the
occupiers, smuggling was categorized as an especially pernicious criminal of-
fense, since it undermined the border they sought to establish. Nevertheless, it
was also one of the most widespread criminal offenses, due to the sheer ne-
cessity for survival—especially since the Jewish offenders did not consider
their actions to be criminal, for they deemed the newly drawn borders as ille-
gitimate.*? In addition, the Jewish and Polish police units stationed along the
ghetto walls played an essential part in facilitating the smuggling over the

30 United States Holocaust Memorial Museum (USHMM), Washington, D.C., RG-
15.480: Sondergericht Warschau, and RG-15.268: Deutsches Gericht Warschau.
CAROL BATTRICK: Smuggling as a Form of Resistance in the Warsaw Ghetto, in: Brit-
ish Journal of Holocaust Education 4 (1995), pp. 199-224, or SAMUEL GRINGAUZ:
Some Methodological Problems in the Study of the Ghetto, in: Jewish Social Studies
12 (1950), pp. 65-72. Samuel Gringauz was a German Lithuanian American jurist who
was imprisoned in the Kaunas ghetto during the war and later deported to Dachau. Af-
ter the war, he became active in the Jewish Self-Help and, as a lawyer, took up the
criminal defense of the leaders of the Landsberg camp uprising in 1946. He was also
the chairman of the Central Committee of Liberated Jews in the US Zone, participated
in their First Congress in January 1946, and achieved that the American occupying
powers formally recognized the Central Committee as a negotiating partner. He even-
tually emigrated to the United States in 1948 and worked for the Jewish Restitution
Successor Organization and its successor, the Jewish Claims Conference, in New York
City. ANDREA SINN: Jiidische Politik und Presse in der frithen Bundesrepublik, Géttin-
gen 2014, pp. 38-39; ANGELIKA KONIGSEDER, JULIANE WETZEL: Lebensmut im War-
tesaal: Die jiidischen DPs (Displaced Persons) im Nachkriegsdeutschland, Frankfurt
am Main 1994, pp. 85, 127.

SVENJA BETHKE, HANNA SCHMIDT HOLLANDER: Lebenswelt Ghetto: Raumtheorie und
interpretatives Paradigma als Bereicherung fiir die Erforschung jiidischer Ghettos im
Nationalsozialismus, in: PaRDeS: Zeitschrift der Vereinigung fiir Jiidische Studien
e. V.17 (2011), pp. 35-51, here p. 45.

31
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ghetto walls, enriching themselves in the process by confiscating portions of
the smuggled goods or accepting bribes to not turn Jews over to the German
police.

Even minor criminal offenses can provide new insights into the difficulties
of everyday life of Jews in ghettos, while at the same time revealing the arbi-
trary nature of the Nazi occupation politics for their occupied territories in the
East. In late 1941, starving the ghetto population was seen as a way to weak-
en or even to diminish the population. Therefore, any form of smuggling
across the ghetto borders—to ensure access to basic provisions—was now
considered a political offense and thus punished more severely. In some cases
however, neither the offender nor the prosecutor were uncertain about how to
classify a criminal offense—whether selling illegal newspapers, for example,
should be judged a political offense or smuggling delict.??

For the purpose of clarifying how offenses should be treated within the
German legal sphere, the district chief in Warsaw published the Mittei-
lungsblatt fiir den jiidischen Wohnbezirk in Warschau,>* which contained all
the decrees and announcements that had hitherto been published. The under-
standing of what constituted a criminal offense differentiated heavily, how-
ever, between the members of the Jewish council and the ordinary ghetto in-
mates. For the latter, such offenses usually represented their only attainable
avenue to survival in the ghetto, as the German network of anti-Jewish de-
crees was growing exponentially.’® These laws aimed to deny Jews basic hu-
man rights, while simultaneously preventing their starvation or other external
causes of death in order to exploit the Jewish work force.

Meanwhile, the Jewish councils made it their quest to ensure the survival
of their communities by following and fulfilling the demands of the occu-
piers, while also enabling some semblance of communal life and survival un-
der these life-threatening and abnormal circumstances. The concept of a crim-
inal offense was defined in order to create a facade of legality in these occu-
pied territories and the ghettos, in particular.’® Hans Frank and his subordi-
nate Nazi leaders arguably established a dense legal network that included
German court entities and German judges, lawyers, and state prosecutors, in
order to be able to officially prosecute any misconduct and to impose a sense
of “law and order” on these social and administrative circumstances. In fact,
the establishment of dozens of legal institutions and the reassignment of sev-

33 HeLmuUT KRAMER: Richter vor Gericht: Die juristische Aufarbeitung der Sonderge-

richtsbarkeit, in: HELIA-VERENA DAUBACH (ed.): “... eifrigster Diener und Schiitzer des
Rechts, des nationalsozialistischen Rechts ...”: Nationalsozialistische Sondergerichts-
barkeit. Ein Tagungsband, Diisseldorf 2007 (Juristische Zeitgeschichte Nordrhein-
Westfalen, 15), pp. 121-172, here p. 151.

FRIEDRICH, p. 129.

BETHKE, p. 293.

RALF ANGERMUND: Deutsche Richterschaft 1919—-1945: Krisenerfahrung, Illusion, po-
litische Rechtsprechung, Frankfurt am Main 1996, pp. 105-106.

34
35
36
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eral hundred German jurists from the Reich to the General Government re-
sulted in significant additional costs for the regime. The legal grounds created
under German jurisdiction enabled them to introduce their own, rigid sentenc-
ing pattern, which ultimately resulted in the justification of several thousand
death penalties based on the newly introduced anti-Jewish decrees.?’

Through this development and the constant changes introduced within the
German jurisdiction in the General Government, first and foremost through
the efforts of Frank, a revised legal sphere had to be developed and defined
for this novel enforced living space. The Governor-General was heavily oc-
cupied with finding an answer of how law and jurisdiction could apply to the
ghetto environment.*® The Jewish ghettos in occupied Poland presented a
unique legal situation, since the Polish, ethnic German, and Jewish popula-
tions now experienced severe legal changes under the civil administration of
Frank, who was authorized to issue his own legal regulations and decrees.?’
These circumstances also surfaced because the ghettos were supposed to be
only a temporary solution, therefore the circumstances within the ghettos
were not entirely foreseeable for those who planned and constructed them.*°
A year after the sealing of the Warsaw ghetto, the occupiers were still unsure
how to deal with its hundreds of thousands of inhabitants.*! In the autumn of
1942, when the ghetto population had decreased significantly, the Reich Min-
istry of Justice initiated the formulation of a new criminal code for the occu-
pied territories, but it was never finished.*?

Social and Personal Consequences of Life in the Ghetto

The occupying forces designed their own laws and decrees, which defined
Jews as born criminals.*? In addition, the district chief of Warsaw issued a de-
cree according to which Jewish lawyers were no longer permitted to practice,

37" The preserved court documents of the proceedings before the German Court in War-

saw and the Special Court in Warsaw are archived in the State Archive of Warsaw and
contain approximately 6,700 cases for the German Court and around 2,000 cases for
the Special Court.

STANISLAW PIOTROWSKI: Hans Franks Tagebuch, Warszawa 1963, p. 30.

For example, on 24 September 1942, Frank decreed that any non-Jewish person who
assisted Jews in flight from the Jewish residential district, would be sentenced to death.
See, Verordnungsblatt fiir das Generalgouvernement, 1942-10-13, p. 597.

RAUL HILBERG: The Destruction of the European Jews, Chicago 1961, pp. 268—269.
CHRISTOPHER R. BROWNING: Die Entfesselung der “Endldsung”: Nationalsozialistische
Judenpolitik 1939-1942, Berlin 2006, p. 185.

ANGERMUND, pp. 105-106.

MicHAEL BERKOWITZ: The Crime of My Very Existence: Nazism and the Myth of
Jewish Criminality, Berkeley 2007, delves into this topic.

38
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thus depriving the Jewish population of any legal protection.** The increasing
cases of criminality within ghetto communities also drove a wedge between
the wealthier and poorer groups of society, since the latter did not have any
monetary sources to fall back on and could not appease officials for commit-
ted offenses with bribes. This was also the case for power relations within the
ghetto administration, since many ghetto residents were suspicious of the re-
lationships between the members of the Jewish councils and Nazi officials.*

Another extreme factor for the changes in social and moral norms within
ghetto populations was the prevailing hunger. Even though the occupiers had
no comprehensive plan for the future of the ghettos, they started introducing
food policies of an explicitly destructive character.*® In April 1941, food ra-
tions introduced for the Jewish residential district did not even cover the nec-
essary minimum calories for survival.*” By July 1941, the daily ration allo-
cated to Jews in Warsaw was only 184 calories.*® The effects of hunger and
typhus became visible in the these early months of ghettoization: In June
1941 alone, 4,290 deaths were registered. In July the number rose to 5,550,
for August the number was projected to be slightly lower (5,388), declining
again to 4,545 in September and 4,460 in October 1941. Even these lower
figures, however, still amount to up to 149 deaths on a single day.*’

It was during this period that hunger took on a new meaning in the Warsaw
ghetto. The historian Aviv Livnat® recounts a study conducted there from
January until July 1942, in which twenty-eight Jewish doctors examined the
pathological effects and long-term consequences of the prevailing malnu-
trition on the human body. During the same period, in January and February
1942, the typhoid epidemic peaked in the ghetto and claimed over five thou-
sand victims a month.>! The “Hunger Study”*? was initiated by a doctor called

4 Die neuen Aufgaben der Jiidischen Gemeinde in Warschau und die Lage der jiidischen
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Israel Milejkowski, who was a member of the Jewish council. For this pur-
pose, one hundred adults and forty children were selected from the ghetto;
participation supposedly protected them from deportations and starvation.
However, as soon as the so-called “Great Deportations™ began, the study
came to an abrupt end, for the doctors involved were deported, as well.>* De-
spite the increasing economic benefits of the Jewish workforce for the de-
fense industry, the ghetto was to be largely evacuated starting from June
1942.% Heinrich Himmler issued a decree the following month, which an-
nounced plans to resettle the Jewish population living in the General Gov-
ernment by the end of 1942.%6

Criminality as a Way and Means for Jewish Survival

Criminality was increasingly considered a means of survival in the ghettos.
As Jan Grabowski has stated, “they turned into ‘criminals’ in order to sur-
vive,””’ but only criminals according to the definitions of the occupiers.
Grabowski in particular has studied the impact of ghettoization on the Jewish
population and concludes that the steadily growing network of restrictions,
prohibitions, and regulations pushed more and more Jews into a legal gray ar-
ea. This supports the assumption that various types of crime can be inter-
preted as a choice between life and death. In addition, Grabowski concludes
that every ghetto resident who survived the first year of occupation must have
“committed a series of transgressions against the increasingly dense network
of decrees and announcements.”® As a result of the newly established anti-
Jewish decrees, numerous acts which had not been punishable prior to the oc-
cupation became punishable through ghettoization—in other words, under
such catastrophic circumstances everyday practices became criminal acts.
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The Prosecution of Criminal Conduct in the Warsaw Ghetto through the
Nazi Court System

In the case of sabotage or misconduct against the German laws and newly
passed decrees, the occupiers threatened to take the “harshest measures™’
against anyone, including the Polish and ethnic German population, who
failed to comply with any of the newly implemented orders.®® The variety of
the specifically anti-Jewish measures throughout the years of occupation can
be illustrated by a statement by Governor-General Frank from August 1942,
claiming that “if the 1.2 million Jews do not die of hunger, the implementa-
tion of the anti-Jewish regulations will help facilitate it.”®' These regulations
soon encompassed most areas of public and private life, and the German legal
authorities over time considered them legally binding and applicable in crim-
inal proceedings and verdicts.

Meanwhile, the administration of the General Government continued to in-
troduce new measures, regulations, and punishments, even as the need for a
revised criminal code became apparent within the ranks of the district chiefs
in the General Government. In the early days of the occupation, German
Courts and Special Courts were established in most larger cities in order to
officially prosecute any criminal behavior in violation of the German Crimi-
nal Code from before the war, the Reichsstrafgesetzbuch. In relation to this
development, Frank made noted the following notation in his diary after a se-
cret working meeting on the security situation on 31 May 1940: “The General
Government is, so to speak, in a latent state of emergency. This derives from
the fact that we have maintained police tribunals, which, as an executive
body, can carry out immediate legal enforcement.”¢?

The Establishment of German Courts and Special Courts in Warsaw

The German Court in Warsaw—Ilike the Special Court in Warsaw—was es-
tablished on the basis of an order issued by Frank on 19 February 1940. The
courts, as well as the German lawyers and judges, were supervised by Ludwig
Fischer, because their judgment was final and no objection could be raised by
Jewish or Polish defendants. These courts were originally established for the
purpose of providing Reich and ethnic Germans with legal protection under
German law enforced by German judicial authorities. Since, according to
Frank, the race of the offender was crucial for the investigating legal entities,
he required that these Germans should be provided with the protection of the
German Criminal Code and German defense lawyers—even though they re-

3 Polen, in: JACKEL/LONGERICH, p. 1134.

60 Cf. ibid.
61 Tbid., p. 1138.
2 PIOTROWSKI, p. 393.
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side outside the borders of the Reich.®®> However, the German Courts in the
General Government not only heard cases of ethnic Germans, but also of
Polish and Jewish defendants, if these had committed crimes that constituted
a “threat to the well-being of the German nation”®* or violated the rights of
Reich or ethnic Germans.%

According to the vocabulary of the German judiciary, residents of German
descent had to be distinguished from the Jewish population. These were citi-
zens who had lived within the borders of the German Reich from 1937, were
of “German or related blood,”® and had the right to vote for the Reichstag on
15 September 1935, the day the Nuremberg Laws went into effect.®’” “The
rights of ethnic Germans”®® were outlined in a decree published on
30 November 1942 as follows:

“§ 1 People of German descent (those who hold a pass for people of German de-
scent according to the decree from 29 October 1941) are subject [...] to the Ger-
man Criminal Code and jurisdiction in the General Government. [...]

§ 3 (1) The certification of the people of German descent will be carried out ac-
cording to German law and through German registrars.”®

The German Courts were charged with implementation of the new regula-
tions, which the local authorities, first and foremost Hans Frank, introduced
on an ongoing basis. In addition, these courts also processed a wide variety of
criminal offenses related to other recently introduced decrees, which were
therefore considered as new legally binding regulations. With the establish-
ment of the German Courts and the Special Courts, the occupiers had created
a two-tier legal system, since the pre-war Polish courts were largely retained
in the municipalities. The latter mainly negotiated common pre-war offenses,
considered to be less of a threat to the occupation and German authorities.”
However, all German court entities were under the constant supervision of the
respective district administration.”!
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Special Courts in the General Government

In contrast to the German Courts, Special Courts drew on a legal tradition
dating back to the Weimar Republic, where they had been first founded and
practiced throughout the 1920s. After the National Socialists’ seizure of pow-
er, Special Courts were increasingly maintained to prosecute primarily politi-
cal crimes. Their proceedings were characterized by a severe restriction of the
rights of the defendants, for there was no possibility to appeal their verdicts.
Already in the early 1930s, they had issued particularly severe verdicts in the
Reich for even minor offenses, most of which included long prison terms,
imprisonment in concentration camps or penitentiaries, and even death penal-
ties. The Nazis continued to establish Special Courts from March 1933 on-
wards on the basis of the “Decree of the Reich Government on the Formation
of Special Courts.””?> Their area of responsibility was defined by the
Reichsgesetzblatt—a collection of laws of the Reich—as follows:

“§ 1 (2) The Special Courts are courts of the country. [...]

§ 2 The Special Courts are responsible for the crimes and offenses described in the
decree of the Reich President for the protection of the people and the state from 28
February 1933 and the decree to ward off insidious attacks against the government
of the national survey of 21 March 1933. [...]

§ 6 Unless otherwise stipulated, the provisions of the Code of Criminal Procedure
and the Law on the Constitution of Courts apply accordingly to the respective
proceedings.””

In contrast to the courts-martial, which decided between either a death
penalty or an acquittal, Special Courts were similar to the People’s Court of
the 1930s. Above all, they made political judgments intended to send a clear
warning to the defendants and the general public.”* Courts-martial were also
introduced in the General Government but were primarily commissioned with
civil offenses.”

The legal jurisdiction of the Special Courts was steadily expanded
throughout the period of National Socialism, which in turn was accompanied
by the tightening of their verdicts.”® In the early stages, their primary task—
the “protection of the people and the state” and the “defense against insidious
attacks™”’—was made very clear. Jews were later subject to particularly se-
vere punishment in the ghettos, since the occupiers perceived them to be a
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large but politically preventable threat. For this reason, a further regulation
regarding the jurisdiction of the Special Courts was adopted by Adolf Hitler
and the Reich Minister of Justice, Franz Giirtner, on 20 December 1934: “The
Special Courts are responsible for combating political riots according to the
‘Law against Treacherous Attacks on the State and Party and for the Protec-
tion of Party Uniforms’ from 20 December 1934.”7® The Reichsgesetzblatt
outlined those acts, which would be considered “insidious acts”, as follows:

“§ 1 (1) Anyone who intentionally makes or spreads an untrue or grossly distorted
claim of a factual nature that is suitable to seriously harm the Reich, the National
Socialist German Workers’ Party [NSDAP] or any of its structures. [...]

§2 (1) Anyone who makes publicly hateful, inflammatory, or condescending
statements about personalities of the state or the NSDAP, about their orders or the
institutions they created, which are capable of undermining the people’s trust of
the political leadership. [...]

§ 3 (1) Anyone who wears or carries the uniform or badge of the NSDAP or its
branches when committing or threatening to commit a criminal offense without
being entitled to do so as a member of the NSDAP or its branches. [...]

§ 4 (1) Anyone who commercially produces, keeps, sells, or otherwise circulates
uniforms, uniform parts, fabrics, flags, or badges of the NSDAP, its branches, or

its affiliated associations without the permission of the Reich Treasurer of the
NSDAP.””

The number of Special Courts in the Reich rose rapidly after the onset of
the war. By the end of 1942, 74 Special Courts were in operation, and they
were primarily responsible for hearing criminal offenses within the territory
of the Reich. Their legal investigations and proceedings were typically very
quick, for there were no routine preliminary investigations or longer periods
of court summon for the accused. The body of the evidence, as well as the
calling of witnesses, were subject to the German personnel of the Special
Courts. Since objections against their verdicts could not be raised, only the
state prosecutor was able to file a nullity complaint, which, however, often re-
sulted in an even more severe verdict.®

In the General Government, Special Courts dealt with crimes that had the
potential to harm the regime or the local Nazi authorities; offenses connected
to fraud or the economy— including illegal trade and theft; not wearing the
armband with the Star of David; spreading rumors; and bribing or insulting
police officers. Around 1,700 original files from the Special Court in Warsaw
survived the war years, of which only ten resulted in an acquittal. For the
month of June 1942, the transfer office in Warsaw described the conditions at
the Special Courts and their affiliated State Prosecution offices as follows: “In

78 CORNELIA SCHMITZ-BERNING: Vokabular des Nationalsozialismus, Berlin—New York
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the month of June 1942 alone, 414 new charges were raised. This is a signifi-
cant increase over the usual average of around 150 cases. In 253 cases, Jewish
defendants were sentenced to death—any appeals of pardon were rejected.”®!

To further discuss the practice of the German juridical body in the General
Government and the Special Courts in specific, a meeting was held in War-
saw in the early days of ghettoization. German court and police personnel, as
well as representatives of the Jewish ghetto administration, discussed future
proceedings against “Jewish crime.” A solution—not necessarily an agree-
ment—was quickly put into practice. As of October 1941, up to 50 death sen-
tences were being pronounced each week against Jews who were apprehend-
ed without an armband on the Aryan side.’? For example, on 12 November
1941, 17 death sentences were pronounced for illegally leaving the ghetto.®
The administration of the Warsaw district reinforced the need for a rigid con-
demnation of such offenses and the seriousness of leaving the ghetto without
a valid permit. A report from November 1941 states: “In regard to the Jewish
laws, the judges lack an awareness of the political message they send. This
applies both to the law on the identification of Jews leaving the ghetto unau-
thorized, as well as for accommodating Jews outside the ghetto walls.”%*
Therefore, the commander of the Security Police (Sicherheitspolizei) and the
Security Service (Sicherheitsdienst) in the General Government, Bruno
Streckenbach, recommended that “death sentences should be handed down on
an ongoing basis.”®* As an eventual result of this declaration, more than 700
executions were carried out in May 1943 alone, at a time when 46 offenses
were punishable by death.3¢

The occupiers used a variety of reports to provide information about their
occupying politics and the implementation of the introduction of the Final So-
lution. In the context of criminal prosecution, these were drafted, composed,
and distributed primarily by Heinz Auerswald, Hans Frank, or Ludwig Fisch-
er. Many of them also entailed information on whether the newly introduced
measures were successfully carried out and which results they registered. For
example, Auerswald published a notice on 17 November 1941, in which he
announced that eight Jews had been sentenced to death for leaving the War-
saw ghetto illegally.?’

81 APW, 482, 1568: Berichte des Gouverneurs des Distrikts Warschau an die Regierung

des Generalgouvernements. Jahrgang 1942, Situation im jiidischen Wohnbezirk, p. 99.

GRABOWSKI, “Jewish Criminality and Jewish Criminals,” p. 125.

MAREK EDELMAN: Das Ghetto kimpft, Berlin 1931, p. 40.

8% Yad Vashem Archives (YVA), 0.21: Weichert Collection about Jewish Welfare in the
Generalgouvernement, Berichte aus dem Generalgouvernement fiir die Zeit vom 1. bis
30. November 1941, Verwaltung und Justiz, p. 30.

85 TIbid.

86 INGo MULLER: Hitlers Justice: The Courts of the Third Reich, Cambridge, MA 1991,

p-77.

JAN GUMKOWSKI; ADAM RuTkowsklI: Treblinka, Warszawa 1962, p. 50.

82
83

87



218  If0 JECES 711202212 Judith Vocker

Moreover, orders and decrees were issued by Frank, Fischer, and Au-
erswald, or the heads of the Jewish Council-—namely, in the case of the War-
saw ghetto, Adam Czerniakéw—and distributed throughout the ghetto in the
form of large posters or news bulletins. These documents reveal how the
ghetto residents were continually shaped and influenced by the will of the oc-
cupiers. These decrees were a continuous reaction of the regime to events
within the ghettos. For example: When Frank recognized that a dispropor-
tionate number of residents were surviving the first year of ghettoization even
though the food shortages imposed on the ghetto should have resulted in
much higher death rates,’® measures were taken to prosecute acts such as
smuggling, trading food rations, or claiming ration cards of already deceased
relatives more rigorously and pass more severe court verdicts. This obviously
had enormous implications for survival, given the fact that up to 80 percent of
the food consumed in the ghetto had been previously smuggled there.® This
observation will be further clarified in the following analysis of court pro-
ceedings in the Special Court and the German Court in Warsaw throughout
the years of occupation.

Cases of Smuggling and lllegal Trade

In regard to the German Courts, the act of smuggling was understood to in-
clude all offenses in connection with illegal trips beyond the ghetto borders,
since such actions were ultimately related to the eventual act of smuggling.
Grabowski also draws attention to the fact that the “semi-legal language™ of
the occupiers and the responsible court staff blurred such differences between
committed crimes. Proceedings from the German Court in Warsaw report
about offenses such as “the absence of the armband with the Star of David,”*!
encountering Jews “outside the Jewish residential area,”™? or Jews who “tried
to hide their racial origin.”®® Even though these offenses were classified dif-
ferently within the German legal sphere, they were punished with equal court
verdicts.”* For example, in March 1942, Chaim Wostawski was sentenced to
a five months imprisonment because he had illegally stayed on the “Aryan
side” “for the purpose of obtaining food.”> In June 1941, Raca Krajsman was
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sentenced to a fine of 200 Ztoty,”® which could be replaced by a 40-day pris-
on sentence. She was detained outside the ghetto walls without her armband
while attempting to transport food across the ghetto borders.”’ In the latter
case, Krajsman had been caught by Jewish police officers, who had confiscat-
ed her smuggled goods. This might explain the reduced court verdict for
Krajsman in comparison to Wostawski, however, both verdicts were based on
paragraph 3 of the “Decree on the Labeling of Jews from 23 November
1939.8

The court documents of the Special Court in Warsaw, on the other hand,
do not use the term “smuggling” but refer instead to “the attempt to move ma-
terials into the Jewish district™ or “carrying food past the ghetto borders.”!?
Cases of illegal trade were, however, brought to the Special Court on a regu-
lar basis, in which smuggled goods had been traded outside the permitted
marketplaces or the prices of these goods had been forced up. In January
1941, the Jewish merchant Emil Nirenberg was sentenced to six months in
prison and a fine of 100 Zloty for selling pickle “at a higher price than in pre-
war times.”!%! A particularly harsh verdict was pronounced against four Jews
in April 1942: Abram Borowski, Icek Lejwand, Abram Grynbaum, and Icek
Lugener were charged with the illegal transfer of cows into the ghetto, with
the addition that they had collectively “hoarded products essential to the vital
needs of the ghetto population and thereby maliciously endangered the cover-
age of their needs.”!?? After a year of investigations, during which the de-
fendants sat in custody, they were sentenced to five years of penitentiary pris-
on because of “smuggling into the Jewish residential area must be stopped, as
this could result in considerable damage to the quantities of essential products
as they are withdrawn from the general population.”!® Borowski, the main
defendant, received a considerably more severe verdict because the court
members considered him to have been the initiator of the smuggling activities
and to have helped facilitate it on a larger scale. As a result, he was sentenced
to eight years in a penitentiary. The jury stated that they regarded this pun-
ishment as a “necessary atonement”!* for committing such crimes. Usually,
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the time spent in custody was deducted from the overall prison sentence,
however, “because the defendants were in no way confessional at the trial,”!%
their twelve months in custody were not considered in their overall sentence.
The final verdict was based on paragraph 1 of the “Decree on the Wartime
Economy” from 4 September 1939,'% according to which offenses were han-
dled as a political and economic threat. On the contrary, Nirenberg’s verdict
was based on paragraph 302 of the German Criminal Code, which punished
crimes which undermined local economic competition.'%’

In a direct comparison between both courts, it can be concluded that cases
of illegal trade were punished with greater severity by the Special Court than
acts of smuggling before the German Court. The last case cited above dis-
plays another intriguing characteristic regarding German jurisdiction in the
General Government: in late April 1942, the court personnel decided on a
verdict of eight years in a penitentiary prison, at a time when the Final Solu-
tion had been decided upon for several months and would be implemented
just three months later. Announcing such long prison sentences reveal an in-
consistency within the occupying force’s politics and future vision. Even
though they were actively planning the deportation of the non-essential resi-
dents of the Warsaw ghetto and the eventual mass murder of the European
Jewry, they sentenced this resident to a prison sentences that was to last until
April 1950. Thus, such extensive prison verdicts against Jewish defendants
arguably contradicted the core politics of the Nazi occupation of the General
Government.

Illegally Entering or Leaving the Ghetto and Its Consequences

In many cases, the offense of leaving the ghetto unauthorized or without a
valid permit was linked to two additional criminal offenses: illegally staying
on the “Aryan side” of a city and not wearing the armband with the Star of
David. Therefore, such cases were brought before German legal entities on a
near daily basis and were the most often prosecuted offenses. The respective
verdicts of the German Courts usually consisted of two to three months of
imprisonment.'® Icek and Moszek Borenstein were sentenced to two and
three months in prison respectively because they were caught on the Aryan
side of Warsaw without a valid permit or the armband with the Star of David.
Their verdict was announced in January 1941. Judka Erlich was sentenced to
four months in prison in April of the same year for the same offense. In her
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hearing, she stated that she had lost her armband on her way to work, howev-
er, these circumstances were not considered in the eventual verdict.'% In later
cases, several verdicts amounted to a fine of 150 Ztoty, even though the same
offenses were committed, for example in the trials of Bin Zys$ in July 1941,'1°
Sura Braun in February 1942,'"! and Hersz Fuchs in June 1942.!12 In all cases
the defendant could also serve a prison sentence of 30 days instead of paying
the 150 Zloty fine. In more severe circumstances, when the illegal stay out-
side the ghetto walls was connected with an additional offense, the case was
handled cumulatively. For example, in March 1941, Icek Gelbach was sen-
tenced to five months in prison because he was detained while not wearing
and armband or having a valid permit and had been using the tram and carry-
ing smuggled goods on his way back into the ghetto.!!* All the verdicts men-
tioned here were solely based on paragraph 3 of the “Decree on the Labeling
of Jews,”!* which originally called for a fine of 150 Ztoty. However, many
verdicts called for longer imprisonments, sometimes even in combination
with a 150 Zloty fine as seen in the proceedings against Erlich and Gel-
bach.!!>

Leaving the ghetto unauthorized was punished more severely over the
course of the occupation, for the occupiers classified illegal trips into the
“Aryan side” of the city as a political offense during the later years of the
war. In the early months of the Warsaw ghetto, a fine of 150 Ztoty was intro-
duced against any misconduct, such as against Hersz Goldberg in May
1941,'1¢ Gitla Herszkowicz in May 1941,"7 and Dankowska Ruchla in April
1941.'"® However, even higher verdicts were released although no harsher
circumstances were invoked in the indictment. In May 1941, Chana Danziger
was sentenced to a fine of 300 Ztoty because she was caught leaving the ghet-
to without a valid permit.''® Moreover, in all of the mentioned proceedings
the German legal personnel stated that any evidence was “dispensable”'?° as
part of the indictment. These court verdicts were based on Fischer’s decree
from 24 November 1939, concerning the “Labeling of Jews in the Warsaw

199 1bid., file 1289, p. 12.

10 1bid., file 2093, p. 21.

1 1bid., file 2094, p. 27.

112 Tbid., file 2153, p. 9.

113 1bid., file 2147, p. 6.

114 7IH, 22.Ring 11/323, 02.1942, Mitteilungsblatt fiir den jiidischen Wohnbezirk in War-
schau, nr 1z 1.02.1942, p. 2

115 USHMM, RG-15.268, file 1289, p. 12; ibid., file 2147, p. 23.
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District,”'?! which stated that “all Jews over the age of twelve who live in the
Warsaw district must wear a visible mark outside of their own home”'?? and
that any misconduct will be “severely punished.”!??

The offense of leaving the ghetto unauthorized was often directly tied to
not wearing the “prescribed armband with the Zion star”'?* in order to pass as
Polish on the “Aryan side.” Maria Kukulska, for example, was sentenced to a
fine of 150 Ztoty in November 1941 because she had been approached on the
“Aryan side” of Warsaw without an armband, based on paragraph 3 of the
Decree on the Labeling of Jews.!?> However, the Special Courts punished the
offense of not wearing the armband more strictly than the German Courts, es-
pecially at the onset of occupation. In April 1941, a partial sentence of six
months in prison was issued against Sura Honiksman based on paragraphs 3
and 113 of the German Criminal Code because she was caught without an
armband among a larger group.!? In contrast, proceedings before the Special
Court in Warsaw, such as against Paulina Grenbacz'?’ and Ela Krost!?® in De-
cember 1941, were concluded with a fine of 150 Ztoty. Thus, German court
verdicts against the so-called “armband offense”'?° were neither treated uni-
formly nor were they based on the same legal footing.

The offense of “leaving the Jewish residential area without authoriza-
tion”!30 was assigned a higher priority through a decree by Ludwig Fischer on
15 October 1941. From this point forward, Jews who left the ghetto without a
valid permit were subject to the death penalty. The respective proceedings
were heard by the Special Courts, which were soon overloaded by steadily in-
creasing “Jewish matters of crime.”!3! Within the next few months, the State
Prosecution Office in Warsaw had already received 774 criminal charges on
the basis of this offense, 405 of which had resulted in the pressing of charges
against the defendant. At that point, and only 82 verdicts had been pro-
nounced.'*

Convictions issued by the German Court and the Special Court in particu-
lar for this violation reveal major inconsistencies and contradictions within

121 yVA, 0.53: Ludwigsburg USSR Collection, file 104, decree from 1939-11-24, p. 4.
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126 Ibid., file 414, p. 21.
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128 Ibid,, file 341, p. 14.
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130 APW, 482, 1570: Berichte des Gouverneurs des Distrikts Warschau an die Regierung
des Generalgouvernements, Jahrgang 1941, p. 12.

Bl 7IH, 22 Ring.11/323, 02.1942, Mitteilungsblatt fiir den jiidischen Wohnbezirk in War-
schau, nr 1z 1.02.1942, p. 2

132 Tbid.



Criminality in the Face of Life and Death 7fo JECES 711202212 223

the German judicial system. Proceedings were initiated by both juridical enti-
ties on the basis of Fischer’s decree, in spite of the responsibility for these
proceedings having been originally delegated solely to the Special Courts.
Moreover, both courts continued treating such misconduct, despite Fischer’s
decree, almost identically, with short imprisonments or relatively modest
monetary fines. In June 1942, the Special Court in Warsaw sentenced Hersz
Fuchs to a fine of 150 Zloty or a one-month prison sentence—at a time when
Fischer’s decree had been in effect for over seven months.!3? The same can be
observed in proceedings against Maria Kukulska,'3* Paulina Grenbacz,'* or
Ela Krost,'*¢ all of whom were sentenced to one month in prison or a fine of
150 Ztoty between November and December 1941. Their verdicts were
passed on the basis of paragraph 3 of the “Decree on the Labeling of Jews™!37
with no reference to Fischer’s decree from October 1941.

However, Heinz Auerswald published an announcement on 17 November
1941 to clarify that the Special Courts would henceforth apply Fischer’s de-
cree in any cases of illegal border crossings and that death penalties will be
enforced.!®® This announcement can be read as a direct threat on the part of
the occupiers toward the Jewish population and as a declaration that the Ger-
man court system was strictly working in accordance with their newly intro-
duced decrees. However, this development is not traceable in the files of ei-
ther the Special Court or the German Court in Warsaw—any official reason-
ing for this development and the changes within their decision-making was
not clarified by the court jury. In addition, Sakowska points out that from ear-
ly 1942 on, the relevant court verdicts were not based on Fischer’s decree,
since the SS police officials were ordered to fire “at anyone who approached
the ghetto walls.”'3° Proceedings in both courts were still opened regarding
unauthorized border crossings throughout 1942 and 1943.

The introduction of the death penalty can be regarded as another reason
why verdicts of the Special Courts were not uniform. On 16 December 1941,
Herbert Hummel, who at the time acted as the vice governor of the Warsaw
district under Ludwig Fischer, stated the following details “on the practical
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impact of the death penalty for illegally leaving the ghetto”'%? at a govern-
ment meeting in Warsaw:

“So far, despite the addition of a third chamber in Warsaw, only 45 death sentenc-
es have been passed, only eight of which have been executed, since the Board of
Pardons and Parole made the final decision on each case individually. Moreover,
more than 600 requests for convictions are pending. This is because the proceed-
ings are too lengthy and are burdened with too many formalities and need to be
simplified.”'*!

Hummel’s report highlights the difficulties of the practical implementation
of the orders of the occupiers, issued purely on the bounds of racial oppres-
sion, and reveal that not enough consideration had been given to the addition-
al administrative processes that the introduction of the death penalty would
create.'*> The decree on the use of firearms became effective on 10 December
1942 and permitted the immediate execution of Jews who were caught out-
side of the ghetto walls without a valid permit—no further criminal investiga-
tion was required in such cases.'*® The German Court files reveal, however,
that this decree was rarely applied in their investigations or final verdicts.

The Spreading of Rumors, Derogatory Language, and Bribery as
Criminal Offenses

The Special Courts were the only German legal entities responsible for prose-
cuting those who spread rumors in ghettos. Even though such cases were sel-
domly opened, two incidents about the spreading of rumors or “derogatory
remarks”'# made about the occupiers will be briefly outlined. The reason
why such cases were prosecuted and why they posed a threat to the occupying
forces was described by the commissioner of the Warsaw ghetto. As part of a
weekly report from March 1942, he described the “situation in the Jewish res-
idential district™!* in relation to the rise of rumors as follows:

“In the Jewish residential district, news from the General Government and the

eastern regions were met with greater resonance. People still talk about the sup-
posedly difficult situation of the Jews in Litzmannstadt. In addition to the high in-

140 PioTROWSKI, p. 343.

141 Tbid.

142 The fact that the Special Court in Warsaw was constantly understaffed was regularly

stated by Hans Frank in government meetings throughout 1941 and 1942. Ibid., pp.
243,251, 321.
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flation, it is particularly the alleged relocations that are causing great concern in
Warsaw. In connection with the allegations that the respective persons had been
resettled with an unknown destination, a persistent rumor has circulated that they
have been gassed. [...] All these rumors are in the foreground of attention and fill
the population with the greatest concern and worry.”!4¢

As a result, the occupiers took any occurrences of new rumors or derogato-
ry comments about them much more seriously in order to control tensions
within the ghettos and avoid outbreaks of panic at any cost. The subsequent
court verdicts were thus relatively severe and clearly intended to send a warn-
ing to the defendant and anyone else who might mimic his actions. In June
1941, Zajwel Szpindel was sentenced to nine months in prison for “making a
derogatory remark about the German national emblem and the German occu-
pation of the General Government.”'¥” In December 1940, Selik Glattstein
was sentenced to a fine of 1,000 Ztoty for listening to an unauthorized radio
station and “spreading information with the potential to harm the Third
Reich.”!8 Both verdicts were based on paragraph 185 of the German Crimi-
nal Code, which punished “insult, libel, and slander”'*® but was applied dif-
ferently in the respective proceedings, albeit without further explanations.

Bribing a police officer was another offense that was regularly tried by the
German Court in Warsaw. During a house search in December 1940, goods
were found in Chaskiel Miernik’s house for which a registration was re-
quired, specifically, fur coats or hats. When German police officials confis-
cated these goods, Miernik was accused of having offered them 600 Ztoty in
exchange for being permitted to keep his belongings.!>® After one and a half
years of investigation, he was eventually sentenced to five months in prison in
June 1942.15" Similar proceedings were initiated against Szulim Griinszpan,
who had tried to bribe a Jewish policeman when trying to re-enter the ghetto.
In May 1941, he was sentenced to six months in prison. Both verdicts were
based on paragraph 333 of the German Criminal Code, in the latter case in
combination with paragraph 164, which punished granting advantages and
wrong suspicion.'>?

The Special Court in Warsaw, in contrast, punished bribery much more se-
verely: in most cases, the minimum sentence was one year in prison, whereas
in the German Courts, most verdicts did not impose prison sentences longer
than five months. In August 1941, an SS official detained Ludwik Kon on the
“Aryan side” of Warsaw without his armband and ordered him to follow him
to the German police station. The defendant allegedly tried to “promise the

146 Thid.
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148 Tbid., file 106, p. 29.

149 Tbid., file 29, p. 19.
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police official such benefits that would have resulted in a breach of his du-
ty.”!53 As a result, Kon was sentenced in February 1942 to two years and six
months in prison.'>* In March 1941, Sura More was sentenced to a year in
prison because she had tried to bribe her way out of the Warsaw ghetto.'>> In
all these cases the German judges declared that “bribing German state offi-
cials violates German interests”!3® and therefore had to be “severely pun-
ished.”!®7 Cases involving defendants’ attempts to bribe their way in or out of
the ghetto were perceived as legal violations and a threat to German interests
on the basis of paragraph 333 of the German Criminal Code.'>® However,
verdicts also differed depending on the person to whom the bribe was offered:
Kon had attempted to bribe an SS official, whereas Griinszpan bribed a Jew-
ish policeman. Kon was sentenced to two and a half years in prison,
Griinszpan to only six months. Arguably, court verdicts were particularly
high if representatives of the occupiers were involved, especially in regard to
the sentencing pattern of Special Courts.

Lastly, more common crimes, such as theft or physical assault, were pro-
cessed on a continuous basis by the German Court and Special Court in War-
saw. A weekly report of the Jewish council in Warsaw from 24 March 1942
remarked on the increasing number of thefts in the ghetto: “Thefts in the ghet-
to are increasing to an alarming extent. Everything gets stolen: banisters, en-
tire stairs, doors, steps. Door handles are unscrewed in broad daylight.”!>
Among many others, Fajwel Zajdelman was sentenced to three months in
prison for stealing clothing from an ethnic German in August 1940.'° During
the first one and a half years of the Warsaw ghetto’s existence, hardly any
cases of theft or physical assault were brought before the German Court and
the Special Court. Among the few cases heard by the Special Court was that
against Abraham Markowiecki in April 1941. He had been caught by a Polish
railroad worker trying to steal window straps from a car and inciting other
Jews to commit a similar offense. He was found guilty of “railway theft and
sabotage” and should therefore receive a severe court sentence to “avoid fur-
ther thefts.”'®! Within just three months, he was sentenced to four months in
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prison.'®? The verdicts against Zajdelman and Markowiecki were based on
paragraph 242 of the Criminal Code, which punished theft with either mone-
tary fines or imprisonment.'®® Neither the Special Court nor the German
Court in Warsaw prosecuted cases of murder committed by Jews,!** nor did
they open investigations against Jews who forged money. They did, however,
prosecute Jews who forged official documents—for example. Kennkarten,
which were identity documents introduced by the occupiers with which Jews
could conceal their Jewish origin. Most of these cases were opened by the
Special Court in Warsaw and were punished with penitentiary sentences of up
to five years.!%

From these legal proceedings in front of Special Courts and German
Courts, it can be concluded that the decrees introduced by the occupiers had
assumed legal status within the Nazi jurisdiction in the General Government.
According to Tokarzewska, however, these newly created regulations could
not create a suitable legal system for everyday life in the Jewish ghettos be-
cause they were “not worth anything” in certain situations due to the “innu-
merable ways to circumvent these rules.”!0 This instable, “porous system”!®’
thus offered new possibilities—which were vital for most of the ghetto inhab-
itants to enhance their living circumstances. In regard to this development,
Chaim Kaplan—who lived in the Warsaw ghetto and later perished in the
Treblinka extermination camp—noted the following thoughts in his diary:
“The system is based on a lack of system. The guiding principle is the annihi-
lation of a certain number of Jews every night.”!%® As a result, an arbitrariness
prevailed in the way these regulations punished violations and even compli-
ance. One such example came to light from the Lublin ghetto:

“Recently (in December 1940) it was announced in Lublin that Jews should not
greet the Germans by taking off their hats. Posters were distributed on this matter.
However, some Jews were still beat when they did not greet Germans, whereas
other German officials, when greeted by Jews, would drag them to the posters and
show that greetings are forbidden.”'®
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These observations exemplify the predicament of the Jewish communities
in the General Government; they were faced with an “insurmountable dilem-
ma and remained powerless.”!”? especially in the first years of ghettoization.
The work and behavior of the local legal authorities and police were all the
more vital, as well as any support from the non-Jewish population of the re-
spective city and organized resistance—a factor that would eventually apply
during the armed uprisings, such as those in Warsaw!”! or Czgstochowa.!”?
Furthermore, Christoph Dieckmann and Babette Quinkert conclude that it
was “only through the support of these external factors that there could be any
chance of survival.”!”3

Conclusion

This article has aimed to show how the increasingly tightly knit network of
anti-Jewish regulations affected and criminalized everyday life and acts with-
in Jewish ghettos in the General Government. First and foremost, ghettoiza-
tion limited the freedom of movement for its residents, ultimately turning
most forms of interaction with the outside world into criminal acts. The occu-
piers thus continuously published new decrees in response to developments in
the ghettos, further limiting the sphere of action for the Jewish communities
and steadily pushing them into a legal gray area.

The occupiers quickly established a dense network of German Courts and
Special Courts, operated by German lawyers and judges, who worked on the
basis of their own legal regulations. Their sentencing patterns lacked con-
sistency and stringency, even when men and women were charged for similar
criminal offenses. Through the establishment of their own jurisdiction and
courts in their occupied space, the Nazi regime was able to create a facade of
legality, while giving the Jewish population rules to adhere to but no rights to
protect them. At the same time, however, the German legal sphere created a
veneer of protection and normalcy by prosecuting crimes committed within
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and among ghetto inhabitants. These developments reveal what John Smith
points out in his analysis of the Assyrian law, that “no community could exist
without some degree of [...] justice”!’*—meaning that the Nazi regime ex-
cluded the Jewish communities from receiving just treatment under their
laws.

The legal records from the German Court and Special Court in Warsaw al-
low a novel insight into and reflection on the lives of those living in the Gen-
eral Government under Nazi-imposed laws. By their sheer volume and geo-
graphic scope, these records enable new avenues of research, for they contain
hitherto hidden experiences of members of society whose stories have thus far
remained largely unheard. Their cases go beyond the relations between the
Nazi regime and their treatment of Jews or Poles as conditioned by the war or
Nazi propaganda, but also the relations to their fellow countrymen. These
proceedings need to be more carefully considered and researched to under-
stand the complexities of the Nazi regime’s multi-faceted instrumentalization
of law and justice. Moreover, bearing in mind how a dictatorship can use and
misuse the rules of law not only in their own territory, but arguably in an even
more brutal way in their occupied space, can reveal the importance and sig-
nificance of the German jurisdiction for the Third Reich as a whole—even
though the regime was, arguably, characterized by several diversions in their
ideologies and eventual practice as Ernst Fraenkel has pointed out in his study
on the “Dual State.”!"

These hundreds and thousands of legal decisions, inevitably, lay in the
hands of German judges who were transferred to occupied territories to con-
duct proceedings based on newly formed and unlawful decrees. What turned
them into men willing to commit war crimes and render the juridical sphere a
political instrument to advance the destructive Nazi regime still remains heav-
ily under researched. But, as Stephan Lehnstaedt so poignantly points out,
“these men and women of the German administration made a significant con-
tribution to the implementation of the Holocaust, challenged, promoted, and
largely organized it themselves. Without them, the genocide of the Jews [and
Poles] would not have been possible.”!7®

Lastly, and why the study of Jews prosecuted by the Nazi legal sphere dur-
ing World War 1II is so crucial, is Hans Wiillenweber’s claim in his book
about Special Courts during the National Socialist period. He states that the
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York et al. 1941.
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scher Staatsdiener fiir den Einsatz im Generalgouvernement Polen 1939-1944, in:
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Holocaust made “criminal justice against Jews largely superfluous.”'”’ How-
ever, as this article has attempted to clarify, the German judicial system sup-
ported the Holocaust in the General Government with its patterns of severe
prosecution, especially against Jewish defendants, while imprisoning them in
ghettos for years before their eventual annihilation.

177 HANS WULLENWEBER: Sondergerichte im Dritten Reich: Vergessene Verbrechen der
Justiz, Frankfurt am Main 1990, p. 24.
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